Abstract: Directives acquired in the framework of the Kyoto Protocol and the fact that the nuclear energy production does not generate carbon dioxide, might point to a recovery by the nuclear energy industry, which would be possible only within a more or less lengthy process of social confrontation in the Member States. While new scenarios for the European energy supply are being configured, the nuclear energy option remains open in many countries. Meanwhile, the Treaty establishing the European Atomic Energy Community (Euratom) remains in force without having undergone any substantial change, as it was drawn up, many of its provisions being in a sense latent or awaiting an eventual decision regarding the use. This paper describes certain attempts made to reform the Euratom Treaty and the reasons for which they failed.
Introduction: a discrete treaty
A treaty that is not undergoing reform cannot be regarded as newsworthy, so for that reason this paper is of little interest for those looking for some breaking news. In the case in hand, the lack of news is the best possible news; it is what guarantees the continued existence of the Euratom Treaty.
What might be considered noteworthy is the fact that, within the dynamic process of European integration, a foundational treaty should not be varied significantly, as it was drawn up, even though directives for the simplification of Primary Law have been proposed within the framework of the European Council and unprecedented efforts have been made in this aspect through the announcement of a Convention. 1 Having passed the examination of the European Convention without alterations is something that confirms the peculiar nature of the Euratom Treaty. To date, no other Community text has achieved such longevity.
With a view to putting things into context, we briefly refer the reader to the constitution in 1951 of the European Coal and Steel Community (ECSC), through the Treaty of Paris, which would be later followed by the European Economic Community and the European Atomic Energy Community or Euratom, in the Treaties of Rome (1957) . At this time, the civil nuclear development generated great expectations regarding the achievement of energy supply in a secure and an inexpensive way. The Euratom Treaty reflected that hope and unequivocally endorsed the nuclear energy option. Nowadays, especially after the Chernobyl accident (1986), the predominant attitude towards nuclear energy is quite different; however, the provisions of the Euratom Treaty have not been modified in this period.
Repeatedly, the sketch of a new constitutional text for Europe has brought up a question that has been repeatedly posed in the last few decades: the eventual updating, or even the repeal, of the Euratom Treaty. Although its reform was once again proposed within the framework of the European Convention, the issue was settled with a brief announcement:
Given the Convention's terms of reference and its timetable, the Praesidium believes that there is no basis for the Convention to become involved in an operation to amend the Euratom Treaty substantially, nor would it be appropriate for it to do so. Indeed, the mandate of the Convention had been defined as being much more a task of simplifying texts than of substantially modifying Community policies, and reforming the contents of Euratom would have involved substantial changes. In short, the old Treaty was adapted to the new constitutional text through a protocol, with minimal interference in its contents -the proposed reform covers only the institutional and financial provisions of the Treaty (parts III and IV). However, this transformation of the text into a protocol will not influence the status of Euratom as an instrument of Primary Law. 
Reasons for and against the change
Recently, the reform of the Euratom Treaty has been taken into the arena of public debate, with the following arguments:
1 The social perception of nuclear energy, and consequently its political acceptance and economic weight, is not the same as it was in 1957, as a result of which a Treaty promoting nuclear energy should not remain in force.
2 The need to maintain certain parts of the text that have either fallen into disuse or have never been used is not understood. This statement is particularly applicable to the provisions on security of supply and ownership (Chapters 6 and 8 of the first part).
3 Unlike the ECT, the Euratom Treaty has not evolved with regard to the procedure foreseen for decision-making. Since 1957 decisions have been taken within the framework of Euratom by qualified members in the Council. On the other hand, the ECT has extended to numerous Union policies the more democratic procedure of co-decision, with active participation of the European Parliament. The Parliament for years has been attempting to extend its sphere of intervention in Euratom, with a little result to date. 4 4 An internal market regime based on the ECT is being implemented in the electricity sector, and the issue as to whether the nuclear energy market should be regulated by a different special regime is a much-debated aspect. Special emphasis is laid here on the system of State aids. The question of State intervention in the nuclear energy sector is subject to opposing approaches in the ECT and in Euratom and in principle both the Treaties enjoy the same position and binding force in the Community legal system of sources.
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It is a fact that the nuclear energy industry needs heavy injections of capital in the initial phase, until such time as it becomes economically profitable: the construction of nuclear power plants, research centres and other facilities in every phase of the fuel cycle are expenses that cannot be met by private initiative without the backing of the State. This backing was promoted in the 1950s by all the international authorities, among them Euratom, which establishes a framework for all those States wishing to do so to develop and strengthen their nuclear resources and participate in common investment projects. It is obvious that this philosophy in favour of public investment necessarily runs contrary to the control to which State aids are subjected in the general Community regime. With this approach, the Euratom Treaty does not establish any specific system controlling State aids similar to that imposed by the ECT. Given the absence of the Euratom Treaty provisions comparable to Articles 87 to 89 of the ECT, there are a wide variety of opinions regarding the application of these articles of the ECT to the nuclear sector. The issue, discussed by the doctrine, has important practical consequences.
6 5 The ECSC Treaty fulfilled its legal lifetime and the coal and steel market has become integrated in the general energy regime. Although it is true that it does not have a foreseen term of expiration, as was the case for the ECSCT, a similar evolution for the Euratom Treaty might be possible.
It is even surprising that the Euratom Treaty would not have undergone any significant alteration to-date. Compared with the continuous process of evolution experienced by the (E)ECT, the Euratom Treaty has remained unchanged over the years, becoming embedded in a manner that is inconvenient for those who have unsuccessfully postulated its reform. This might be explained mainly for the following reasons:
1 The Member States address with an extreme political precaution any decisions relating to nuclear issues. In this area that is so sensitive to public opinion, the status quo is often more beneficial for a Government than any type of reform.
2 An unarguable merit of the text is its great adaptability. It is designed on the basis of two goals: promotion, on the one hand, and protection, on the other hand. This circumstance has allowed it to serve over the years to defend widely differing interests, and this has contributed for practical reasons to its reform being avoided.
3 The Treaty confers on the Member States a large degree of autonomy with regard to action. It establishes common frameworks in areas such as the security of supply or the protection of health, but does not impose any specific nuclear policy. Adherence to the chapters dealing with investments or research is voluntary. This has meant that to-date the States have felt little or no need to reform it. This is an extremely delicate and difficult task. Changing a part of the text necessarily means altering the structure of a Treaty that to-date has been maintained in a difficult state of equilibrium. The military implications of certain provisions of the Treaty and the sensitivity of the issue of energy supply increase the difficulty of any debate on change.
3 The Euratom Treaty and its 'ability to learn': a process designed for specific reforms
In the Euratom Treaty, we find some articles that allow certain modifications to its text. These are provisions in the end of three chapters of the first part:
• In Chapter 6, on supply: Art. 76.
• In Chapter 7, on safeguards: Art. 85.
• In Chapter 8, on the system of ownership: Art. 90. The indeterminate condition of these articles (whenever new/unforeseen circumstances so require…) makes them a clause for flexibility in the Treaty -as in Art. 203, similar to 308 ECT, from a different perspective. Both allow the Community to take actions in areas not contemplated in the Treaties, with the requirement that there be unanimity in the Council and as long as such actions reasonably serve the objectives of the Union.
The doctrine has referred to these articles as the 'ability to learn of the Treaty', inasmuch as they allow for specific improvements to the text without leading to debate regarding the text overall; thus, avoiding the procedure of Art. 48 EUT, 9 which calls for the holding of an Inter-Governmental Conference, etc. These provisions demonstrate the caution with which the Treaty was written in 1957 or, what amounts to the same, the extent to which its authors were aware of the delicacy of addressing reforms in any areas relating to nuclear policy.
The reason underlying these atypical provisions is precisely that of these chapters -6, 7 and 8 of the first part -and most especially the sixth were written provisionally. It should be remembered that the nuclear energy industry began its development in Europe during the 1960s and that in 1957, the year in which the Treaty was drawn up, it was not possible to foresee how aspects such as trade in nuclear material or weapons development might evolve. This uncertainty is reflected particularly in the three aforementioned chapters of the Treaty, and not in others with respect to which there was greater certainty regarding their durability.
The fact is that to date articles 76-85-90 have not been used to fulfil their objectives.
10 There have been overall attempts at reform; for example, two contributions made in this aspect during the 1996 IGC might be singled out:
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• Ireland presented a project for the reform of the Treaty. Austria, Luxembourg and Sweden backed this proposal but by the following year it had been paralysed.
• Belgium and Italy also proposed, unsuccessfully, that a chapter on energy complying with the demands of the principle of sustained growth be included in the ECT.
Tracking a possible reform of the Euratom Treaty in the recent Convention
The European Convention has addressed the issue of reforming the Euratom Treaty with extreme care from the very beginning. Nevertheless, certain proposals regarding such change have been made. Thus, for example, a specific proposal can be found in the Appendix "Une personnalité juridique unique. L'avenir du traité EURATOM". 12 There have also been other suggestions. 13 Perhaps the greatest controversy has arisen in relation to the so-called Penelope document, the proposal made by a team coordinated by F. Lamoureux and put together in response to a request by the President of the Commission, Romano Prodi, which despite its not having met with the official support of the Convention nor having been submitted on behalf of the European Commission, is undoubtedly material of interest for analysis.
Although the alternative wording of the constitutional text developed in the Penelope document lacks a general chapter on energy, it includes an additional act entitled 'the peaceful use of Atomic Energy'. This ventures an alternative wording of the Euratom Treaty -consisting basically of removing the articles no longer in use and redefining the realms of competence of the Institutions, especially the European Parliament.
The destiny of Euratom, linked to the future of nuclear energy in Europe
The EU energy strategy aims mainly to cover two principles: security of supply and environmental sustainability. The Commission's Green Paper Towards a European strategy for the security of energy supply 14 establishes that the nuclear energy option cannot and must not be ruled out at Community level, and that it is the responsibility of the Member States to decide on the development of their respective nuclear power plant resources. Indeed, the energy strategy of a State is so close to the issue of national sovereignty that certain areas of competence in this domain have been assigned to the European Community only very lately.
Energy as a Community policy was incorporated in the ECT in Maastricht, with the sole reference of Art. 3 I, surprisingly linked to other measures relating to civil protection and tourism. Among the Final Provisions of Maastricht is a Declaration relating to civil protection, energy and tourism that calls on the Commission to submit a proposal for a chapter on energy to the Council by 1996 at the latest. Certain proposals regarding this chapter were submitted at that time but did not meet with sufficient support. 15 Finally, the new constitutional text contains a section dedicated specifically to energy: section 10 of chapter III of the third part. This contains a single article, Article III-256, which is given as follows:
Article III-256 1 In the context of the establishment and functioning of the internal market and with regard for the need to preserve and improve the environment, Union policy on energy shall aim to: a ensure the functioning of the energy market;
b ensure security of energy supply in the Union, and c promote energy efficiency and energy saving and the development of new and renewable forms of energy.
2 Without prejudice to the application of other provisions of the Constitution, the objectives in paragraph 1 shall be achieved by measures enacted in European laws or framework laws. Such laws or framework laws shall be adopted after consultation of the Committee of the Regions and the Economic and Social Committee.
Such European laws or framework laws shall not affect a Member State's right to determine the conditions for exploiting its energy resources, its choice between different energy sources and the general structure of its energy supply, without prejudice to Article III-234(2)(c).
[on the unanimous adoption of standards establishing measures significantly affecting the choice by a member State from among different energy sources and the general structure of its energy supply].
3 By way of derogation from paragraph 2, a European law or framework law of the Council shall establish the measures referred to therein when they are primarily of a fiscal nature. The Council shall act unanimously after consulting the European Parliament.
It is not the intention of this paper to analyse the scope of this new provision. However, it is necessary to touch on the implications that the final decision by the authors of the constitutional text will have for future nuclear regulation in the Community. The respect shown by the EU for the energy options developed by the member States is a principle in keeping with the policy applied to date. However, the decision not to touch on the contents of Euratom points to certain conservatism, at least in areas such as the increase in the decision-making capacity of the Parliament. Quite another question is the possible removal from the text of articles that have never been used, as it will be necessary to consider in each case whether such articles might be of use in the future. As has already been pointed out, these are provisions that have remained dormant pending use -and their slumber has not been interrupted.
Nevertheless, the reform of the Treaty, and with it the relationships between nuclear policy and the rest of the EU's energy policies, continues to be a red-hot issue in the debate on the future of the Union. Defining which points of nuclear energy warrant special treatment entails the greatest difficulty and will undoubtedly be the centre of all future reflections in this area.
Meanwhile, we conserve the Treaty in its present state, possibly in the understanding that a problem text is better than no text at all. The Treaty has been considered until such uncertain time in future as clear positions are adopted in relation to the development of nuclear energy in Europe, and in this aspect is similar to Shelley's serpent: Wake the serpent not -lest he/should not know the way to go (1819). 
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